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Response to Amendment 

This communication is in response to the amendment of 6/23/2010. Accordingly, 
Claims 1-13, 16-24, 53, 55-62, 64, 65, are currently pending in the application. 

Claim Rejections - 35 USC § 101 

1. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

2. Claim 20-24, 64, 65, 66, are rejected under 35 U.S.C. 1 01 because the claimed 
invention is directed to non-statutory subject matter. 

The language of the claim raises a question as to whether the claim is directed 
merely to an abstract idea that is not tied to a technological art, environment or machine 
which would result in a practical application producing a concrete, useful, and tangible 
result to form the basis of statutory subject matter under 35 U.S.C. 101 . 

Claim 20, a claim drawn to such a computer readable medium that covers both 
transitory and non-transitory embodiments, thus, "medium" also cover "transitory 
medium" which is not statutory subject matter. The claim should be amended to cover 
only statutory embodiments to avoid a rejection under 35 U.S.C. 101 by adding the 
limitation "non-transitory medium" to the claim. 

Examiner suggests using such phrases as "A non-transitory computer readable 
medium embedded with a computer executable program including instructions for". 
Furthermore, the USPTO is obliged to give claims their broadest reasonable 
interpretation. The broadest reasonable interpretation of a claim drawn too a computer 
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readable medium (also called machine readable medium and other such variations) 
typically covers forms of non-transitory tangible media and transitory propagating 
signals per se in view of the ordinary and customary meaning of computer readable 
media. When the broadest reasonable interpretation of a claim covers a signal per se, 
the claim must be rejected under 35 U.S.C. 101 as covering non-statutory subject 
matter. 



Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

3. Claims 1, 2, 3, 4, 6, 7, 8, 9, 11, 16, 17, 18, 19, 20, 21, 22, 24, 57, 58, 59, are 
rejected under 35 U.S.C. 103(a) as being unpatentable over Reynolds (US 6791943), in 



view of Yamato et al. (US 6094431 ). 
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Regarding claim 1, 6, 7, 16, 20, 59, Reynolds discloses a method of determining 
network conditions (a method and associated apparatus and program for determining 
the bandwidth, abstract and col3 lines 55-62 and col8 lines 5-30 and col9 lines 20-30), 
the method comprising: 

determining a first time associated with receipt of a first event (sensing the 
occurrence of a first predetermined event, col5 lines 49-54 and col8 lines 30-47 and 
coMO lines 3-11); 

determining a second time associated with receipt of a second event which is 
immediately after the first event, sensing the occurrence of a second predetermined 
event, col5 lines 49-54 and col8 lines 30-47 and coMO lines 3-11); 

determining a size of data between the occurrences of the first and second event 
(counting the number of cells received from the network connection between the time 
period, col5 lines 52-61 and col13 lines 15-30); and 

calculating a transmission bandwidth by dividing the size by a function of a 
difference between the first and second times (col 13 lines 15-30). 

Reynolds however fails to specifically disclose the first time being associated with 
receipt of a first data packet and second time associated with receipt of a second data 
packet . Reynolds however discloses of determining times related to a first and second 
predetermined events that may be the occurrence of any conditions such as successive 
occurrences of RM cells (col8 lines 30-47). It is well known in the art that in ATM 
systems, packets or PDUs or segmented into cells and that a RM cell may indicate that 
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the sell is a last ATM cell of a PDU/packet. Yamato discloses of such a concept as 
Yamato discloses that an ATM block be enclosed by adjacent RM cells (RM cell 
indicating receipt of a first data packet or second data packet, col7 lines 6-23 and figure 
5) in which an ATM block may correlate to a packet/PDU. Thus it should be apparent 
that a receipt of a RM cell may indicate a receipt of a data packet as the data packet 
may correlate to a PDU or ATM block. Thus it should be obvious to a person skilled in 
the art to incorporate the concept of having RM cells indicate a receipt of an ATM block 
(a packet) as disclosed by Yamato into the method of determining the bandwidth of a 
cell stream as disclosed by Reynolds, in order to efficiently and correctly determine a 
time interval for a specific packet segmented into cells so that bandwidth may be 
determined for such a stream. 

Regarding claim 2,11, 24, 57, 58, Reynolds fails to specifically disclose reading a 
header in the first data packet, wherein the header includes data indicating the second 
data packet will be transmitted immediately after transmission of the first data packet to 
make the first and second data packets back-to-back data packets. Reynolds however 
discloses of examining the contents of the ATM cell header to classify cells (coM 1 lines 
30-40) and of RM cells to provide control information (col7 lines 30-38). It should thus 
be apparent that the RM cells include information for distinguishing cells and PDUs 
correlating to indicating a second data packet will be transmitted. 
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Regarding claim 3, 8, 17, 21, Reynolds discloses additionally comprising reporting to a 
server computer the transmission bandwidth (col8 lines 15-25). 

Regarding claim 4, 9, 18, 22, Reynolds discloses wherein the data packets are two of a 
plurality of data packets that collectively comprise a portion of a media presentation 
rendered to a user (coM lines 39-42). 

Regarding claim 19, the combination of Reynolds and Yamato fails to specifically 
disclose a modem for receiving the data packets. Reynolds however discloses of a cell 
bus interface device that may be embodied in hardware, software, or firmware (col5 
lines 29-40). It is well known in the art that modems incorporate such hardware for 
receiving data packets/cells. It would have thus been obvious to a person skilled in the 
art to have a cell bus interface device be a modem in order to receive the data packets 
using the correct hardware. 

Allowable Subject Matter 

4. Claims 5, 10, 12, 13, 14, 23, 53, 54, 55, 56, 60, 61, 62, 63, 64, 65, 66, are 
objected to as being dependent upon a rejected base claim, but would be allowable if 
rewritten in independent form including all of the limitations of the base claim and any 
intervening claims. 



Application/Control Number: 10/800,535 Page 7 

Art Unit: 2473 

Response to Arguments 

5. Applicant's arguments with respect to claims 1-13, 16-24, 53, 55-62, 64, 65, have 
been considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

6. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

7. Martin etal. (US 6021129) 

8. McKee et al. (US 5477531 ) 

9. Luijten etal. (US 7103050) 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NGUYEN NGO whose telephone number is (571)272- 
8398. The examiner can normally be reached on Monday-Friday 7am - 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kwang Yao can be reached on (571 )272-31 82. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Aung S. Moe/ _ /N. N./ 

Supervisory Patent Examiner, Art Unit 2474 

Examiner, Art Unit 2473 



